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SERVICE STANDARDS ON OBTAINING VALID CONSENT
IN SEXUAL HEALTH SERVICES

1. Standard Statement on Purpose Page 9
Valid consent must be obtained before examining, undertaking investigations or treatment,
providing care for a client, or disclosing/sharing information about a client, unless in
exceptional circumstances.

2. Standard Statement on Process of obtaining valid consent Page 10

For consent to be valid, it must be given voluntarily by an appropriately informed person
who has the capacity to consent to the intervention in question.

3. Standard Statement on Assessment of Capacity to Consent Page 11

The health professional seeking to obtain valid consent must be sure that the person giving
consent can understand, retain and use/weigh the information relating to the decision.

4. Standard Statement on Provision of Information prior to Page 12
obtaining valid consent

Clients should receive evidence-led, objective information, supplied in a way that they can
understand, before they give or withhold consent to the proposed examination, diagnostic
procedure or treatment.

5. Standard Statement on assessment of a client’s autonomy Page 13

To be valid, consent must be given voluntarily and freely, without pressure or undue
influence being exerted on the client either to accept or refuse treatment.

6. Standard Statement on who should seek consent Page 14

The clinician providing the treatment or investigation is responsible for ensuring that the
client has given valid consent before treatment begins.

7. Standard Statement on when to obtain consent Page 15

The process of seeking consent may take place at one time, or over a series of meetings and
discussions.

8. Standard Statement on method of giving and recording consent Page 16
Valid consent may be given in a number of different ways but should be documented.
9. Standard Statement on the duration of a client’s consent Page 18

Valid consent to an intervention remains valid for an indefinite duration unless it is
withdrawn by the client or the client loses capacity to consent.
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10. Standard Statement on refusal of treatment by adults Page 19
with capacity

If an adult with capacity makes a voluntary and appropriately informed decision to refuse
treatment this decision must be respected, except in circumstances defined by the Mental
Health Act (1983).

11. Standard Statement on treatment of adults who lack capacity Page 20

No-one is able to give consent to the examination or treatment of an adult unable to give
consent for him/herself.

12, Standard Statement on consent to treatment for children Page 21
and young people

The process of obtaining valid consent to treatment for children and young people must be
in accordance with current legislation and follow guidance from professional and employing
bodies.

13. Standard Statement on Consent Policies Page 22

All services should have a written policy on seeking and obtaining valid consent.

14. Standard Statement on Training in seeking and obtaining Page 23
valid consent

Ongoing training and support on Consent is essential for all staff.
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Introduction
Consent is a person’s agreement for a health professional to provide care.

“It is a general legal and ethical principle that health professionals must obtain valid consent
before starting treatment or physical investigation, or providing personal care. This principle
reflects a person’s right to determine what happens to his or her own body, and is a
fundamental part of good practice™. Clients have rights to dignity, privacy and
confidentiality. Seeking consent is also a matter of common courtesy between health

professionals and clients.

For consent to be valid, the person must:

. Be competent to make that decision
. Have enough information to take the decision
. Be free from duress

Valid consent is obtained by the person being informed of the nature and purpose of any
proposed treatment and the likely outcome(s), including any significant possible adverse
outcomes, and the likely result of not proceeding with the proposed treatment, so that the
person can make an informed decision. The term “informed consent” should not be used as
this legally means that the person has been informed of every conceivable outcome and risk,
however remote.

While there is no English statute setting out the general principles of consent, case law
(“"common law”) has established that touching a person without valid consent may constitute
the civil or criminal offence of battery. Further, if doctors and other healthcare professionals
fail to obtain valid consent and the person subsequently suffers harm as a result of
treatment, this may be a factor in a claim of negligence against the professional involved.
Poor handling of the consent process may also result in complaints from clients e.g. through
the National Health Service (NHS) complaints procedure or to the General Medical Council
(GMC), Nursing and Midwifery Council, Royal Pharmaceutical Society of Great Britain
(RPSGB).

Case law on consent has evolved significantly over recent years. Further legal developments
may occur after this guidance has been issued, and health professionals must remember
their duty to keep themselves informed of legal developments which may have a bearing on
their practice. Legal advice should always be sought if there is doubt about the legal validity
of a proposed intervention. While much of the case law refers specifically to doctors, the
same principles will apply to other health professionals involved in examining or treating
patients.

The Human Rights Act* 1998 came into force in October 2000, giving further effect in the UK
to the rights enshrined in the European Convention on Human Rights. In future, courts will
be expected to take into account the case law of the European Court of Human Rights, as
well as English case law. The main articles which are likely to be relevant in medical case law
are:

Article 2 Protection of right to life

Article 3 Prohibition of torture, inhuman or degrading treatment or punishment
Article 5 Right to liberty and security

Article 8 Right to respect for private and family life

Article 9 Freedom of thought, conscience and religion

Article 12 Right to marry and found a family

Article 14 Prohibition of discrimination in enjoyment of Convention rights
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Capacity and Incapacity

In order to give valid consent a client must have capacity. This is a legal concept and relates
to the way in which the client arrives at a decision, rather than the appropriateness of their
decision. To have capacity there must be:

v An ability to comprehend and retain information

v A belief in the information

v An ability to balance the pros and cons of the proposed treatment in order to make a
choice

The law in England and Wales, and in Northern Ireland?®, presumes that adults (persons aged
18 and over) have the capacity to make their own decisions unless there is reason to believe
otherwise. The legal position concerning consent and refusal of treatment by those under
the age of 18 is different from the position of adults, in particular, where treatment is being
refused. Young people aged 16 or over, but under 18, can give independent consent to their
own treatment, but this can be overruled by a court order. If a young person is incapable of
giving his or her own consent, the parent’s or guardian’s consent must be obtained. Young
people under 16 can give their own consent to treatment provided that they are judged
capable of understanding what is involved; each case being judged on its own merits. When
a child is under a Care Order, where parental responsibility rests with a named Local
Authority, care needs to be taken over who can give consent (see Standard 12). The law in
Scotland presumes that people aged 16 and over have the capacity to make their own
decisions. In Scotland*, a young person under 16 can consent to, or refuse, any treatment if
the qualified medical practitioner attending them believes that they are capable of
understanding the nature and possible consequences of the treatment. Parental consent (or
that of the local authority if it holds parental authority for a child under 16) should be
obtained where a young person under 16 does not have sufficient understanding.

The Mental Capacity Act 2005 (Appendix E) covering England and Wales, enshrines in
statute what common law suggests regarding the care of those who lack capacity to
consent. It provides a statutory framework for people who may not be able to make their
own decisions for example because of a learning disability, an illness such as dementia or
mental health problems. It sets out who can take decisions, in which situations, and how
they should go about this. It defines incapacity as an inability to make a decision for each
intervention and states “A person is unable to make a decision if s/he cannot:

Understand information relevant to the decision

Retain that information for as long as necessary to make that decision
Use or weigh that information, or

Communicate the decision.

It goes on to state “before deciding that a person is incapable, all practical steps should be
taken to assist the person to make his/her decision”. This should include involving more
specialist colleague(s). The Act’s key provisions are summarised in Appendix E. The Act will
come into force in 2007 and will have an impact on Standard 11 in this document.

Decisions taken by a client, which are unusual, unexpected or not what the health
professional would have chosen for him/herself, do not mean that the client lacks capacity; it
may highlight the need for further information or a clearer explanation. People are entitled
to make decisions based on their own religious belief or value system, even if it is perceived
by others to be irrational, as long as the client understands what is entailed in their decision.
However, if the decision that appears irrational is based on a misperception of reality then
the client may not be able to comprehend and make use of the relevant information and
hence may lack capacity to make the decision in question.
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In Scotland, the framework for regulating interventions into the property, financial affairs
and personal welfare of adults with impaired capacity is set out in The Adults with Incapacity
(Scotland) Act 2000°. Guidance on this Act and how it affects health professionals is also
available®.

Further Guidance

The Department of Health has issued a range of guidance documents on consent and these
should be consulted for details of the law and good practice requirements on consent.
Doctors and other health professionals must also be aware of any guidance on consent
issued by their own regulatory bodies e.g. GMC, Nursing and Midwifery Council, RSPGB.

The following guidance documents are available from the Department of Health and can be
accessed on the Internet at www.dh.gov.uk/consent.

v Reference Guide to Consent for Examination or Treatment' provides a comprehensive
summary of the current law on consent, and includes requirements of regulatory
bodies such as the GMC where these are more stringent.

v' 12 Key Points on consent: the law In England. This one-page document summarises
those aspects of the law on consent which arise on a daily basis and is attached as
Appendix A.
www.dh.gov.uk/PublicationsAndStatistics/Publications/PublicationsPolicyAndGuidance/P
ublicationsPolicyAndGuidanceAtrticle/fs/en?CONTENT ID=4006131&chk=DCfGr]

v' Specific guidance, incorporating the law and good practice advice, is available for
health professionals working with children, with people with learning disabilities and
with older people.

v Model policy for consent to examination or treatment
www.dh.gov.uk/assetRoot/04/07/46/79/04074679.rtf

v Consent forms:

= About the consent form’

] Consent Form 1 — patient agreement to investigation or treatment®

. Consent Form 2 — parental agreement to investigation or treatment for a child or
young person’

. Consent Form 3 — patient/parental agreement to investigation or treatment
(procedures where consciousness not impaired)*

. Consent Form 4 — form for adults who are unable to consent to investigation or
treatment™

The Welsh Office has guidance available on www.wales.nhs.uk/Publications/treatmentgd-
e.pdf

The Scottish Executive issued a document in June 2006 [NHS HDL (2006) 34] to assist
health professionals working in NHS Scotland entitled “A Good Practice Guide on Consent for
Health  Professionals in the NHSScotland” and this is available on
www.sehd.scot.nhs.uk/mels/HDL2006 34.pdf

The Scottish Executive’s Quick Reference to Key Points on “A Good Practice Guide on
Consent for Health Professionals in NHSScotland” is attached at Appendix B.
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The Department of Health, Social Services and Public Safety in Northern Ireland has
published a “Reference Guide to Consent for Examination, Treatment of Care” and this may
be accessed on: www.dhsspsni.gov.uk/hssmd07-03.pdf and www.dhsspsni.gov.uk/consent-
referencequide.pdf

Guidance on consent is also produced by the General Medical Council'?, the Royal College of
Obstetricians and Gynaecologists'® and the British Medical Association®*.

Note

This document has been produced to assist health professionals working in the field of

contraception and reproductive health service provision. Consequently it has been assumed

that colleagues working in these settings will not be involved in obtaining valid consent in the

following situations:

o Removal of organs or tissue from patients who have been declared dead, whether for
diagnostic, therapeutic or research purposes

o Specialised subfertility practice covered by the Human fertilisation and Embryology Act
1990

. Organ transplantation
Withdrawing and withholding life-prolonging treatment

. Permission to conduct a post-mortem examination

Appendices
Appendix A: 12 Key points on consent: the law in England

Appendix B: 12 Key points on consent: the law in England & Wales
* With kind permission of Department of Health and Social Services, Welsh
Assembly Government.

Appendix C: A Good Practice Guide on Consent: Quick Check for Health Professionals
* With kind permission of Scottish Health Department HDL 2006 34.

Appendix D: 12 Key points on consent: the law in Northern Ireland
* With kind permission of Department of Health, Social Services and Public Safety
for Northern Ireland.

Appendix E: The Mental Capacity Act 2005

Appendix F: Good Practice Checklist on Obtaining Valid Consent
* Adapted from Nicholas, N. & El Sayed, M. The changing face of consent: past
and present. The Obstetrician & Gynaecologist, 2006; 8: 39-44.
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1. Standard Statement on Purpose

Valid consent must be obtained before examining, undertaking investigations or
treatment, providing care for a client, or disclosing/sharing information about a

client, unless in exceptional circumstances.

1.1

1.2

1.3

1.4

1.5

All staff should be aware that people have a fundamental legal and ethical right to
determine what happens to their own bodies.

Valid consent should be obtained before examining, starting treatment or physical
investigation, or providing personal care for a client.

The consent of a client is required before any disclosure of information obtained in
the course of their healthcare, except in exceptional circumstances where disclosure
is to protect the individual from serious harm or is in the public interest (cf Standards
on Confidentiality for Contraception and Sexual Health Services published by the
Faculty of Family Planning & Reproductive Healthcare; MedFASH Sexual Health
Standards™).

Any health professional should be aware that if s/he does not respect this principle,
s/he may be liable both to legal action by the client and action by their professional
body.

Employing bodies should be aware that they may be liable for the actions of their
staff if this principle is not respected.
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2. Standard Statement on Process of obtaining valid consent

For consent to be valid, it must be given voluntarily by an appropriately informed

person who has the capacity to consent to the intervention in question.

All staff should be aware that:

2.1 For consent to be valid the client must:
2.1.1 be competent to take the particular decision and
2.1.2  have received sufficient information to take the particular decision and
2.1.3 not be acting under duress or undue influence from partners, family,

friends, health professionals or other agencies.

2.2 Giving and obtaining consent is usually a process, rather than a one-off event. Clients
can change their minds and withdraw their consent at any time.

2.3 A person may be competent to make some health care decisions, even if s/he is not
competent to make others.
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3. Standard Statement on Assessment of Capacity to Consent

The health professional seeking to obtain valid consent must be sure that the
person giving consent can understand, retain and use/weigh the information

relating to the decision.

All staff should be aware that:

3.1

3.2

3.3

3.4

3.5

3.6

3.7

3.8

3.9

3.10

3.11

Adults (persons aged 18 years and over) are assumed to be competent to give
consent unless there is reason to believe otherwise (see Introduction regarding
Capacity and Incapacity).

No-one can give consent to examination or treatment on behalf of an adult who is
deemed unable to give consent for him/herself (see Standard 11).

Adults are presumed to have capacity to give or withhold consent to examination,
investigation or treatment, but where any doubt exists the health professional should
assess the capacity of the client to take the decision in question.

The assessment of capacity and the conclusions drawn from it should be recorded in
the client’s notes.

An adult’s incapacity may be temporary or long-standing and in these circumstances
the law permits interventions, which are necessary in the client’s best interests.

Where the adult has never been competent, relatives, carers and friends may be well
placed to advise on the client’s needs and preferences. It is advisable to involve a
Consultant in the Psychiatry of Learning Disability and the multidisciplinary team in
the decision-making process, and to document their involvement (see also Standard
11).

Under Section 8 of the Family Law Reform Act (1969)*, young people aged 16 and
17 are entitled to consent to their own medical treatment, and any ancillary
procedures involved in that treatment, such as an anaesthetic. As for adults, consent
is valid only if it is given voluntarily by an appropriately informed client capable of
consenting to the particular intervention. However, unlike adults, the refusal of a
competent person aged 16-17 may in certain circumstances be overridden by either a
person with parental responsibility or a court (see 12.11).

Young people aged underl6 who understand fully what is involved in the proposed
procedure or treatment can give consent (although their parents, or someone with
parental responsibility, should ideally be involved)* * 8 (see 12.2).

Where a young person is assessed as not competent to give consent, someone with
parental responsibility must give consent on the young person’s behalf (see 12.3 —
12.5).

If a competent young person consents to treatment, a parent cannot override that
consent (see 12.1).

Health professionals should take all reasonable steps to facilitate communication with
the client, using interpreters or communication aids as appropriate.
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4. Standard Statement on Provision of Information prior to obtaining valid

consent

Clients should receive evidence-led, objective information, supplied in a way
that they can understand, before they give or withhold consent to the proposed

examination, diagnostic procedure or treatment.

All staff should be aware that:

4.1

4.2

4.3

4.4

4.5

4.6

4.7

4.8

Information should include:

. The nature of the intended intervention

. The purpose of the treatment

. The known risks, benefits and uncertainties of the treatment (including some
quantification of risk, if known)

. The implications of not carrying out the procedure or treatment (including
some quantification of risk, if known)

. The known risks, benefits and uncertainties of alternative interventions
(including some quantification of risk, if known)

Information should be given regarding “significant” risks, ie information to which any
reasonable person in the same situation would attach significance®.

Information about anaesthesia should be given as well as information about the
procedure®.

Clients need to know whether additional procedures are likely to be necessary as part
of the procedure; consent should be sought for any treatment to deal with problems
that may arise during the procedure.

GMC guidance'? and MedFASH standards®® state that clinicians should do their best to
find out about clients’ individual needs and priorities when providing information
about treatment options and that if the client asks specific questions about the
procedure and associated risks these should be answered truthfully.

If the health professional believes that to follow the guidance in paragraphs 4.1 and
4.4 in full would have a deleterious effect on the client’s health, the GMC guidance
states that this view, and the reasons for it, should be recorded in the client’s notes.

If information about the treatment which is being proposed is offered to a client and
declined, it is good practice to record this fact in the notes.

Clients should be treated with courtesy and respect and their dignity should be
maintained at all times. Adequate privacy should be ensured for information giving.
Clients should not be given important information or asked to make decisions whilst
undergoing intimate examinations.

Staff should reinforce verbal information with information that is appropriate to the
user, eg printed (or written) information, pictorial or information in other media
which the client can retain.
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5. Standard Statement on assessment of a client’s autonomy

To be valid, consent must be given voluntarily and freely, without pressure or
undue influence being exerted on the client either to accept or refuse
treatment.

All staff should be aware that:

5.1 Health professionals must ensure that clients have reached their own decisions and
understand that they can change their minds if they do not wish to continue with the
procedure.

5.2 Health professionals should be alert to the possibility that pressure or undue
influence can come from partners, family members or friends, as well as healthcare
and social care professionals, and where appropriate should arrange to see the client
on their own to establish that the decision is truly that of the client.

5.3 In environments where involuntary detention may be an issue, eg prison, mental
health settings, staff should be careful to avoid the potential for treatments to be
perceived coercively, since coercion invalidates consent.
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6. Standard Statement on who should seek consent

The clinician providing the treatment or investigation is responsible for
ensuring that the client has given valid consent before treatment begins.

6.1 Where verbal, non-verbal or written consent is being sought for examination,
investigation, treatment or care, the health professional carrying out the procedure
should seek consent from the client. If the task of seeking written consent is
delegated to another health professional, that professional must be capable of
performing the procedure in question, or have been specially trained to seek consent
for that procedure. The clinician performing the procedure must ensure that valid
consent has been obtained before treatment begins.
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7. Standard Statement on when to obtain consent

The process of seeking consent may take place at one time, or over a series of

meetings and discussions.

All staff should be aware that:

7.1

7.2

7.3

7.4

A health professional can initiate a procedure immediately after discussing it with the
client, provided that the principles of obtaining valid consent (capacity, information
and voluntariness) have been met.

For procedures where written consent is sought, health professionals must allow the
client sufficient time to absorb the information necessary for her / him to make
her/his decision; it is good practice to seek the client’'s consent to the proposed
procedure well in advance and then check, before the procedure starts, that the
patient still consents.

The timing of the process of seeking consent should be sufficiently close to the
intervention for the person to recall what they have been told about it, however,
seeking consent when the patient may be feeling vulnerable is likely to be regarded
as invalid.

The client can change his/her mind and withdraw consent at any time.
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